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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :- ·

ftr gyca, snr zyca vi hara 3r4)#ta =nrnf@eraswta 3Nlc1:-
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

~~.1994 c#l° l:TRT 86 a ai+fa or4l ah ft # L!Rf cBI \ill x=rcimr:-
Under Section 86 of the Finance Act .1994 an appeal lies to :-

Tf
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0 The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at b-
20, New Mental Hospital Compound, Meghahi Nagar,Ahmedabad - 380 016.

· (ii) 3r4)Ra =urznf@raw a ff; 3tf@,fr7, 1994 c#l° l:TRT 86 (1) cB" ~ 3llTlc1 ~
Ptwt1ctc>11, 1994 fzm 9 (1) cB" 3Rl1TTf mfm tflTl=f ~:tr- 5 'tf 'cfR ~ it tBI \ill
rift vi Ur er fGa sag frog 3rf)a cBI TTTf 'ITT ~ ~
atu a1Reg (a+i va mar uR elf) 3th merfr en ii mnf@raw at -urrf fer
t tffiT * -;:rrrm ·Hl4\JJPlcb !ff?!" ~ * .-£Illl4ld era Rwrzr uif)a la gvz # q
j gt hara al it, an t it 3it =urn mTn u#fa tu; 5 GT4 II \TTm cpl, % cffii ~
1000/- #Nu #ft elf] or±f aa at it, an #l Hir 3ITT m Tfm -qrrRT ~ 5 ~ m
50 .~ um m at tu; 50oo/- #)u 3haft ztf 1 urgi hara al air, ans at sir :3r'\xm ,mr
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(ii) The appeal under sub section (1) of Section 86'of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Sh.all be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be_ accompanied by a fees of Rs.
1000/- whe·re the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty L'.akhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the-form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector
Bank of the place where the bench of Tribunal is situated.
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(iii) The appeal Linder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ar,companied by a copy of order of. Commissioner Central Excise (Appeals)(OIA)(one of
which shall b_e a certified. copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asst!. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. zuenii)fr Irnrru ya arf@fr, 1o76 al ri u rgqdt-1 # ifa [eifRa fsg
3rFn qu arr?u vi err mf@earl # 3man # uR w w 6.so/- d a rnnrsu gyc foe
<'!•IT '6Al 'rTI 1% q I .

2. One copy of application or 0.1.0. as the case· may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 197fi, as amended.

3. 'fllrn ~~. \:fcC!Tcf ~ -qcf ircncnx JJL\'lcAfl.T '-xTI'l.lll?rcrx11I (asrffaf1) Pura6, 1oe2 ii ufla
vi art viif)a mi mt rf~era an [nil al 3j 9) ean artaffa fsm uwrar &t

3. J\llenlion is also invited to the- rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-cleposil an
amount specified under the Finance (No. 2) Acl, 20·14 (No. 25 of 2014) dated
06.08.20'14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax. "Duly demanded" shall include:
(i) amount determined under Section ·11 D;
(ii) amount of erroneous Cenval Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c:, Provided further that the provisions of this Section shall not apply lo the stay
applicatioil and appeals pending before any appellate authority prior to !lie
commencement of the Finance (No.2) Act, 2014.

4(1) gr «iaf ii, zr 3irrh uf 3rd)r If@rawma1r srzi area 3rzrur area z1r vs

fcrcfll?,cT ~ c'IT d-JTilT fc!nJ" ari:rpm 1 n% aparara u 3it siha au f@nf t ravs
10% arrearufr sta#r&I

4(1) In view of above, an appeal c)gainst this order shall lie before the Tribunal on
payment of 10% of the duty demanded wllere duty or cluty and penalty are in dispute, or
pe1ially, where penalty alone is in dispute.

0

0
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M/s. Chirag K Patel, 231, Shanti Arcade, Opp. Pushpak Flat, Nr.

Aakash-1II, 132 Ft. Ring Road, Naranpura, Ahmedabad (hereinafter referred

to as 'the appellant') has filed the present appeal against Order-in-Original

No. SD-01/05/AC/Chirag/2015-16 dated 19.11.2015 (hereinafter referred to

as 'impugned order') passed by the Assistant Commissioner, Service Tax,

Division-I, Ahmedabad (hereinafter referred to as 'adjudicating authority').

2. The facts of the case, in brief, are that intelligence gathered by the
DGCEI showed that the appellant had provided services (laying/ installation,

construction, testing & commissioning of MDPE/PE 100 Polyethylene Gas
Pipelines Network service under 'Commercial or Industrial Construction

Services') and wrongly availed abatement provided in Notification number

1/2006-ST dated 01.03.2006, as amended, without, adding the value of free
materials by his clients. Thus, an inquiry against the appellant was initiated

0 and various documents were called for and statement of the partner of the
company was recorded. Accordingly, after the completion of the inquiry, a
show cause notice dated 04.07.2014 was issued to the appellant which was

. adjudicated by the adjudicating authority vide the impugned order. The

adjudicating authority, vide the impugned order, confirmed the demand of
Service Tax amounting to 1,46,510/- under Section 73 of the Finance Act,

1994. However, since the appellant had already paid the amount, he ordered
for appropriation of the said amount against the demand. The adjudicating
authority further ordered for the recovery of interest under Section 75 of the
Finance Act, 1994 and as the interest was already been paid by the
appellant, the said amount was appropriated against the demand of interest.

The· adjudicating authority imposed penalty under Section 78 and of the
Q Finance Act, 1994 and· proclaimed that as they had already paid the duty

along with interest, the penalty payable would be reduced to 25% or
1,46,510/-. Further, as the appellant had already paid 15% of the penalty,
the adjudicating authority ordered for the appropriation of the same against

the demand of the penalty.

3. . . Being aggrieved with the impugned order, the appellant filed the
present appeal along with a request letter for condonation of delay in filing
the appeal before me. In the request letter for condonation of delay, the

appellant stated that he received the impugned order on 01.12.2015 but filed
the appeal on 27.07.2016 as the accountant of the firm was not aware of the
provisions· of Service Tax and due to lack of knowledge he was not able to
understand the importance of the time limit for further procedure and

therefore, the company was unable to take decision and could not file the

appeal within time limit prescribed by the act. Regarding the charges framed j
in the impugned order, the appellant stated that the imposition of penalty by
he adjudicating authority under section 78 or the Finance At, 199$8%2%57%3,
wrong in the eye of the law as the appellant had not suppressedany-facf ;Ar % 4!
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willfully and there had been no fraud, collusion or contravention of any
provision of the law with intention to evade payment of Service Tax. The
appellant further relied upon the provisions as· shown in Section 76(1) of the

Finance Act, 1994 which declares that if Service Tax is not paid for any
reason, other than fraud, collusion etc., then the appellant would be liable to

penalty not exceeding 10% of amount of Service Tax. Also, if the said
Service Tax is paid within 30 days from the date of issue of show cause
notice, no penalty would be payable by the appellant. In view of the above
argument, the appellant requested to admit the appeal and set aside the
impugned order.

4. Personal hearing in the case was granted on 16.03.2017 wherein Shri

Kalpesh Patel, CA, on behalf of the appellant appeared before me and
reiterated the contents of appeal memorandum. He also requested for
condonation of delay.

5. I have carefully gone through the facts of the case on records,
grounds of the Appeal Memorandum, the Written Submission filed by the
appellant and oral submission made at the time of personal hearing. To begin

with, I find that there has been a delay occurred in filing the appeal by the
appellant. The appellant has filed an application for condonation of delay
stating that he has received the impugned order on 01.12.2015 and has filed
the appeal before me on 27.07.2016. The reason for delay, claimed by the
appellant, is the accountant of the firm was not aware of the provisions of
Service Tax and due to lack of knowledge he was not able to understand the

importance of the time limit for further procedure and therefore, the
company was unable to take decision and could not file the appeal within
time limit prescribed by the act. The Service Tax, being complicated on many
issues and interpretations, often lead to confusion. Therefore, the
Government has also provided certain facilities, time to time, for the
convenience of the assessee. Knowingly or unknowingly, if one fails to
comply with the Service Tax provisions, then there are rules to facilitate the
assessee under certain terms and conditions. Assessee, if not satisfied with
the demand, may prefer appeal to the higher authorities [in this case, the
Commissioner (Appeals)] within 2 months from the date of receipt of order
from such adjudicating authority. The Commissioner (Appeals) may allow a
further period of 1 month, if sufficient cause for late filing of appeal is shown
and proved to him. The word "sufficient cause" is an important phrase in
this case. Since the section is not a matter of right for the party who pleads
the condonation, but it_ depends on the discretion of the appellate authority.
The authority must be satisfied that the delay is caused due to a genuine
reason. Now the question arises what can be the "sufficient cause" which the

° ..3
appellate authority ,$setts-:

fI$: ~,.,.. ,~ '<l',,; ~.4(- o ao 2;
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* Illness it is the sufficient cause when it is proved
cause that the appellant was not able
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Imprisonment-The imprisonment of the appellant can be a sufficient

cause.
k Mistake of fact-It should be real and unintentional.

0

Delay in obtaining copies of judgement can also be sufficient cause.

In this regard, I find that the delay is of more than one month and also there

is no sufficient cause to condone the delay. In view of the above, I reject the
appeal on the ground of limitation itself; however, as per the principles of

natural justice, I would like to discuss the case on merit also.

6. Now, I take the contention of the appellant that no penalty should be
imposed on them as there has been no suppression of facts. They have also

\ .

relied upon the provisions as prescribed in Section 76(1) of the Finance Act,

1994. For more ease, I quote the concerned lines of the section as below;

Section 76. (1) Where service tax has not been levied or paid, or has been

short-levied or short-paid, or erroneously refunded, for any reason, other

than the reason of fraud or collusion or wilful mis-statement or suppression

of facts or contravention of any of the provisions of this Chapter or of the
rules made thereunder with the intent to evade payment of service tax, the
person who has been served notice under sub-section (1) of section 73 shall,

in addition to the service tax and interest specified in the notice, be also

liable to pay a penalty not exceeding ten per cent. of the amount of such

service tax:

0 (0) the date of service of notice under sub-section (1) of section 73,
no penalty shall be payable and proceedings in respect of such
service tax and interest shall be deemed to have been

concluded;

Provided that where service tax and interest is paid within a period of thirty

days of-

I

In this regard, I find that the adjudicating authority, in the impugned order,
has alleged that there has been willful violation of the Notification number
1/2006-ST dated 01.03.2006 to avail the benefit of abatement on the part of
the appellant. However, the appellant, in the appeal memorandum, could not
counter the allegation along with authenticated documentary evidence.
Merely saying that there has been no suppression or willful misstatement,

without any evidence, will not suffice the purpose of the appellant and as an
appellate authority, I would definitely ask for evidences backing the

statement which is a legal requirement.

7. . Accordingly, as per the above discussion, I do not find any reason to
interfere in the impugned order and reject the appeal filed by the appellant

on limitation as well'as merit.
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8. The appeals filed by the appellant stand disposed off in above terrr~s. /)

. 1... 'vl\~{'M/_;-
..::;;U' ,,,..--
(3arr eia)

3lg (3r4le - II)

CENTRAL EXCISE, AHMEDABAD.

ATTESTED

a%w°,,
ore or»im.

CENTRAL EXCISE, AHMEDABAD.

BY R.P.A.D.

To,

M/s. Chirag K Patel, 231,

Shanti Arcade, Opp. Pushpak Flat, Nr. Aakash-III,

132 Ft. Ring Road, Naranpura,

Ahmedabad-380 013

Copy To:- ·

1. The Chief Commissioner, Central Excise, Ahmedabad zone,Ahmedabad.
2. The Commissioner, Service Tax, Ahmedabad.

3. The Asstt./Deputy Commissioner, Service Tax, Div-I, Ahmedabad.
4. The Assistant Commissioner (systems), Service Tax, Ahmedabad.
5. The Dpty./Assistant Commissioner, Service Tax, Division-V, Ahmedabad.
6. Guard File.
7. P.A. File.
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